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HOLDSWORTH'S HISTORY OF ENGLISH LAW l 

A NUMBER of years ago Mr. Holdsworth set for himself a task of 
great magnitude and difficulty. That task was no less than the 
writing of a history of English law from the earliest times down 
to our own day. Judged by the three volumes that have already ap- 
peared, Mr. Holdsworth is succeeding — and succeeding admirably — in 
the accomplishment of his great object. The work is scholarly, en- 
lightening, entertaining. Everyone who reads it will await the forth- 
coming volumes with keen interest. 

It was time that someone should attempt to write a systematic ac- 
count of the long story of English law development, for no other work 
of our own generation purports to cover the same vast field as that 
embraced in Mr. Holdsworth's plan. Hale's History of the Common 
Law, excellent as a fragment, and Reeves's History of English Law, 
valuable and trustworthy (except in Finlason's edition) , were written 
long ago. Pollock and Maitland's great work traces the development 
only to the time of Edward I. The recently published collection of 
Essays in Anglo-American Legal History, most helpful as a reprint of 
divers contributions, does not profess to be a fully comprehensive and 
systematic account. The present interest in English legal history, 
evidenced by the activity of the Selden Society and in various other 
ways, really demanded that some capable scholar should collect and 
consolidate the results of recent researches. It is fortunate that that 
scholar has appeared in the person of Mr. Holdsworth, for he brings to 
the working-out of his task not only the lawyer's fine skill and accuracy 
but also the historian's noble conception of the growth of institutions, 
principles and ideas. But Mr. Holdsworth is doing much more than 
presenting the results of other men's toil : he is combining with those 
results the gleanings of his own diligent and scholarly work with the 
original sources. If it be remarked that no scholar could adequately 
write of the fourteenth and fifteenth centuries with nearly all of the 
Year Books in their present untrustworthy editions, the reply must be 
that to have waited for the editing of all the Year Books in the accurate 
fashion of Mr. Pike and the late Professor Maitland would have post- 

1 A History of English Law. By W. S. Holdsworth, M. A., B. C. L., Reader in 
English Law in the University of Oxford. London, Methuen and Company. Vol. I 
(1903): xli, 460pp. Vols. II and III (1909): xxxi, 572, xxxviii, 532 pp. 
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poned the writing of any history of those centuries for many long years 
to come. It seems clear that it was right for Mr. Holdsworth to pro- 
ceed at once with the help of the best materials now available, and it is 
certain that future scholars will find his work with reference to those 
centuries singularly cautious and sound. 

The first volume is devoted to a history of the courts from the age of 
William I down to present times ; and although the Anglo-Saxon system 
of judicature is thus given no separate treatment, there are neverthe- 
less occasional references to it throughout the account of the later 
development. The author first traces the history of communal courts, 
private jurisdiction and the curia regis in the period from the Conquest 
to John's reign. Then, after showing us how and why there came 
about the decline of the local courts and of private jurisdiction, he 
takes up in detail the growth of the system of common-law jurisdiction 
exercised by the Court of Common Pleas, the King's Bench, the 
Exchequer and the itinerant justices, concluding by a consideration of 
the jury and the justices of the peace. In subsequent chapters follows 
the history of the organization and jurisdiction of the House of Lords, 
the Chancery, the Council and courts of special jurisdiction, such as 
the Court of Admiralty and the ecclesiastical tribunals. Finally the 
author comes to the great Judicature Acts of 1873 an< i 1875 an d tne 
new county courts; and then, in the appendix, he gives us the text of 
various writs and other interesting matter. The reviewer knows of 
no better statement of the origin and growth of the English courts than 
that contained in this volume. In view of the fact that English law is 
largely case-law, it seems fitting that the history of the courts should 
precede the history of the law itself. 

The subject-matter of the second and third volumes is divided into 
two books, the first dealing with the Anglo-Saxon period and the 
second with the period from the Norman Conquest to the end of the 
fifteenth century. In each book the writer first discusses the sources 
and general development and then proceeds to a consideration of the 
legal rules themselves. Even though this scheme of arrangement 
necessarily results in a certain amount of overlapping and in repetitions, 
it nevertheless seems a thoroughly sound method of setting forth the 
development. Certainly, as worked out in Mr. Holdsworth's masterly 
way, this method enables the reader to obtain a firmer grasp of the 
whole development, both in its grand outlines and in its minute details, 
than he usually obtains from works of history constructed upon other 
lines. Mr. Holdsworth's method is essentially the same as that fol- 
lowed by Pollock and Maitland, with such admirable results, in their 
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History of English Law. In its main features it is very like the 
methods of arrangement adopted by Brunner and other continental 
legal historians : first there comes die allgemeine Rechtsgeschichte and 
then die besondere Rechtsgeschichte . 

It is matter for rejoicing to find that Mr. Holdsworth gives the 
Anglo-Saxon period a proper and dignified place by itself, devoting to 
it over a hundred pages. Too often has pre-Conquest law been ac- 
corded only scanty and incidental treatment in historical productions. 
The Anglo-Saxon age is worthy of separate and systematic treatment ; 
and only when it is fully and carefully studied as a distinct epoch will 
the legal development in later periods be seen in proper light and clear 
perspective. Much of the Anglo-Saxon law survived the Conquest and 
contributed to the growth of local, ecclesiastical and common law in 
Norman and later ages. The debt of the common law to the Anglo- 
Saxons is recognized by Mr. Holdsworth at the very beginning of his 
second volume, where he says : 

We hold that we cannot date the beginnings of the common law much 
earlier than the first half of the twelfth century. But though we do not see 
the definite beginnings of the common law much before that date, it is 
nevertheless necessary to go back behind the Norman Conquest for the 
origin of many of its rules. These rules of the Saxon period were, it is 
true, administered and shaped by Norman lawyers ; and, if we are to 
understand the shape which they gave to them, we must often look to the 
Roman and Canon law. But to understand the rules themselves we must 
go back to the Saxon period. Without some knowledge of that period we 
cannot understand the law of the twelfth and thirteenth centuries (II, I, 2). 

It will be well for future historians of English law, whose studies will 
of course be immensely furthered by the completion of Liebermann's 
work on the Anglo-Saxon laws, to follow Mr. Holdsworth 's example. 

In one matter our learned author's account of Anglo-Saxon law seems 
open to criticism. It may be questioned whether he quite recognizes 
the full significance of contract in this period. He defines contract in 
its modern sense as " the agreement of wills embodied in mutual prom- 
ises directed towards some one object," and then maintains that " there 
is practically no doctrine of contract in Anglo-Saxon law" (II, 72). 
Certainly the modern notion of the simple contract is not to be found 
in Anglo-Saxon times. The contracts of early Germanic societies are 
"real" and "formal." This is fully admitted by Mr. Holdsworth 
(II, 73) ; but it is apparently not quite in accordance with historic fact 
to hold that in the period before the Conquest contract is ' ' but an 
insignificant appurtenance to the law of property ' ' and that ' ' we have 
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but a few scattered hints which must be eked out with the help of con- 
tinental analogies " (II, 72, 73). Contrary to Mr. Holds worth's view, 
shared by other scholars, the reviewer holds that contract — chiefly the 
formal contract — played an independent and important role in Anglo- 
Saxon life and law, and that abundant evidence of this can be found in 
the extant sources. Originally the formal promise was used for a few 
special purposes, such as the buying-off of the feud and the engagement 
to marry ; but it gradually became usual for persons to bind themselves 
formally, for instance by the delivery of a chattel of trifling value or by 
oath, for any purpose whatsoever. 1 

An admirable feature, on the other hand, of Mr. Holdsworth's ac- 
count of the Anglo-Saxon age is his care in marking off minor periods 
and his consequent recognition of the legal significance of the Danish 
invasions. All too frequently do historians treat the long centuries 
before 1066 as one great period, failing to note various distinct stages 
in Anglo-Saxon development. Professor Vinogradoff in his English 
Society of the Eleventh Century (pages 4-11, 478) carefully draws 
attention to the Scandinavian element in English law before the Con- 
quest, holding that " there is a distinct stream of Scandinavian princi- 
ples and practice running through this preconquestual legal lore," 
though not forgetting to remind us that " the differences between Eng- 
lish and Scandinavian arrangements turn out to be differences in degree 
and period, not in the essence of institutions." The researches of 
both Holdsworth and Vinogradoff will undoubtedly tend to effect a 
clearer recognition of the Scandinavian influences. 

In the author's second book, devoted to the mediaeval common law 
from the Conquest down to the close of the fifteenth century , we ob- 
serve the same attention paid to minor periods. In the years from the 
Norman Conquest to Magna Charta we are taught to look for " the 
beginnings of the common law." The reign of Henry III is viewed 
as the period of " the progress of the common law." In Edward I's 
time there is " the settlement of the sphere of the common law." In 
the fourteenth and fifteenth centuries we see ' ' the working and develop- 
ment of the common law." The author sets forth lucidly and with 
emphasis on salient characteristics the environment in which the com- 
mon law took root, sprang up and flourished. Our notice is directed 
to the existing body of Anglo-Saxon law, the incoming of Norman law 
and institutions, the influence of the Roman and Canon law, the growth 
of royal power, the rise of Parliament, the establishment of common- 

1 For details, cf. Hazeltine, "The Formal Contract of Early English Law," 
Columbia Law Review, vol. x, pp 608-617. 
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law courts, the institution of a legal profession, the growth of a mass of 
sources of the law and of a legal literature. In his account of the rules 
of law themselves, the land law, crimes and torts, contracts, persons, 
succession to chattels, procedure and pleading are all treated in a care- 
ful, detailed and illuminating manner. In the appendix the reader will 
find specimens of original writs from the register, early conveyances, 
wills and one or two other interesting texts. 

The first and second parts of the second book supplement each other. 
The story of the general development is amplified and enriched by the 
detailed account of definite rules of law. Only by reading both parts 
can one expect to obtain the breadth of view and the exact knowledge 
necessary to a proper understanding of the mediaeval law in its entirety ; 
and surely the attentive and thoughtful reader will conclude his perusal 
of the second book with the firm conviction that the study of English 
mediaeval law is the study of much more than the technicalities of rules 
and of courts. The reader will come to see, indeed, that the history of 
England's legal past is largely, in Mr. Holdsworth's hands, the history 
of social progress and of the ideas developed in the course of social 
progress — ideas that concern the ecclesiastic, the statesman and the 
philosopher as well as the scholarly lawyer. It is this " gladsome light 
of jurisprudence " in Mr. Holdsworth's volumes that will especially 
interest present-day students of law and of history and will ensure for 
the work a long career of helpfulness and of intellectual pleasure to 
future generations of enquirers into the middle ages. 

It is to be regretted that the author's account of crime and tort 
contains only two or three scattered references to conspiracy (II, 309, 
382, III, 313, 314), for this subject is one of considerable importance. 
If Mr. Holdsworth thinks, as he apparently does, that the criminal 
offence of conspiracy was created by legislation of Edward I (see III, 
313, 314), his view receives the support of the late Mr. Justice Wright 
and of certain other authorities. But there is much to be said for the 
opinion lately expressed by Mr. James Wallace Bryan, in his Develop- 
ment of the English Law of Conspiracy, that criminal conspiracy had a 
prior existence at the common law. To quote the present reviewer's 
words in commenting elsewhere upon Mr. Bryan's book : 

As regards the period after the Conquest, we quite agree with Mr. Bryan 
that the cause in the Shropshire eyre of 1221 much resembles a modern 
boycott, and that the early writers contain references to "conspiracies." 
If one views this evidence in connexion with the fact that the Edwardian 
statutes seem to assume the existence of conspiracy at common law and 
that the later Year Books contain many references to the common-law origin 
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of the offence, one may well be of the opinion that Mr. Bryan is right in 
contending that Edward's ordinance of conspirators, articuli super chartas 
and definition of conspirators did not create a new crime, but merely gave 
" definite and authoritative expression " to a conception already existent. 1 

It is also to be regretted that the author has but just touched upon a 
subject of the greatest interest, namely, the early development of 
equitable procedure and equitable principles in the common-law and 
local courts prior to the beginning of the chancellor's equity (see, e. g. , 
II, 248, 249, 321, 502-507 and III, 177). That here is a fertile 
field for original investigation is evidenced by Mr. Holdsworth's com- 
ments and by additional knowledge possessed by scholars in regard to 
this first stage in the development of equity. The king's court — the 
court of the common law itself — had already developed a procedure 
very like the equity of redemption and the decree of foreclosure of the 
later equity courts. The king's court early enforced the specific per- 
formance of contracts, and so too did the mediasval local and ecclesi- 
astical courts. The future historian of the English law will dwell long 
upon this pre-chancery equity. 

Of particular interest is the author's treatment of the incorporate 
person (II, 322-337, III, 362-376). Apparently he takes the view 
that the " fiction theory " of foreign lawyers was adopted by the English 
courts. Since the appearance of the volumes under review Sir Fred- 
erick Pollock has presented a strong, and to the present reviewer con- 
vincing, argument in favor of the opposite view — that no English court 
ever officially or semi-officially adopted the fiction theory. 2 

Mr. Holdsworth rarely makes use of the sources of Teutonic law on 

the continent to explain and elucidate legal development in England. 

His work would perhaps have been strengthened in places by a fuller 

comparison of English with continental development. But his subject 

is, after all, English law, and his native sources are in general ample, 

and often more than ample, for his purposes ; and as a history of 

English law down to the beginning of the sixteenth century the volumes 

under review are accurate, informing and inspiring. They constitute 

a highly valuable contribution to legal and historical science. 

Harold D. Hazeltine. 
University of Cambridge. 

1 English Historical Review, vol. xxv (1910), pp. 146, 147. 

2 Cf. Pollock's essay in Festschrift fiir Gierke (191 1 ), pp. 105-123; reprinted in 
Law Quarterly Review, April, 1911, pp. 219-235. 



